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Court of Appeals of the District of Columbia. 


No. 3407. 

James M. Parker, Plaintiff in Error, 

vs. 

District of Columbia. 


1 In the Police Court of the District of Columbia, November 

Term, 1919. 

' No. 591,925. I 

District of Columbia 
vs. 

James M. Parker. 

i 

Information for Violation of an Act of Congress — Loitering. 

Be it remembered, that in the Police Court of the District of 
Columbia, at the City of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit : 

2 In the Police Court of the District of Columbia, October Term, 

A. D. 1919. 

I 

The District of Columbia, ss : 

Conrad H. Syme, Esq., Corporation Counsel, by Ringgold Hart, 
Assistant Corporation Counsel, who for the District of Columbia 
prosecutes in this behalf in his proper person, comes here into Court, 
and causes the Court to be informed, and complains that James M. 
Parker, late of the District of Columbia aforesaid, on the 15th day 
of August, in the year A. D. nineteen hundred and nineteen, in the 
District of Columbia aforesaid, on 15th Street, Northwest* being then 
and there the driver of a public vehicle, to wit: an automobile, did 
wilfully loiter with said public vehicle in front of a certain hotel, 
to wit: The Washington Hotel, by stopping said public vehicle in 
front of said hotel, and the stopping of said public vehicle not being 
then and there for the purpose of taking on or discharging a passen¬ 
ger, contrary to and in violation of an Act of Congress in such case 

1—3407a 
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JAMES M. PARKER VS. DISTRICT OF COLUMBIA; 


made and provided, and constituting a law of the District of Coluni- 
bia. 

Second count. Conrad H. Syme, Esq., Corporation Counsel by 
Ringgold Hart, Assistant Corporation Counsel, who for the District 
of Columbia prosecutes in this behalf in his proper person, comes 
here into Court, and causes the Court to be further informed, and 
furthe- complains that on the day and date last aforesaid the afore¬ 
said James M. Parker being then and there the driver of a certain 
vehicle, to wit: an automobile, did wilfully loiter with said vehicle 
in front of a certain hotel, to wit: The Washington Hotel, by stop¬ 
ping said vehicle in front of said hotel, and the stopping of said 
vehicle not being then and there for the purpose of taking on or dis¬ 
charging a passenger, contrary to and in violation of an Act of Con¬ 
gress in such case made and provided and constituting a law of the 
’ District of Columbia. CONRAD H. SYME, 

Corporation Counsel, 

By RINGGOLD HART, 
Assistant Corporation Counsel. 

Personally appeared Maurice Collins this 16th day of October, 
1919, and made oath before me that the facts set forth in the fore¬ 
going information are true, and those stated upon information re¬ 
ceived he believes to be true. 

E. W. THOMAS, 

Deputy Clerk of the Police Court 

of the District of Columbia. 

3 November 29, 1919. 

Information filed. 

Plea of ‘'Not Guilt-v” entered. 

Agreed stipulation and exhibits filed. 

Submitted on merits. 

. -r T# . — - — • • 

June 3, 1920. 

Judgment guilty. 

Sentence to pay a tine of ten dollars, and, in default, to be com¬ 
mitted to the Washington Asylum and jail for the term of ten days. 

Motions for a new trial and in arrest of judgment filed. 

Motions overruled. 

Exceptions taken to the rulings of Court on matters of law and 
notice given by defendant in open Court of his intention to apply to 
a justice of the Court of Appeals, D. C., for a writ of error. 

Recognizance in the sum of $100.00 entered into on Writ of Error 
to Court of Appeals, D. C., upon the condition that in the event of the 
denial of the application for a writ of error, the defendant will within 
five days, appear in Police Court and abide by and perform its judg¬ 
ment, and that in the event of the granting of such writ of error, the 
defendant will appear in the Court of appeals of the District of 
Columbia and abide by and perform its judgment in the premises. 
Wm. W. Stewart. Surety. 

Bill of Exceptions presented, signed, sealed, settled and filed. 

Writ of Error received and filed. 
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4 In the Police Court of the District of Columbia. 

District of Columbia 

vs. . ! 

James M. Parker. 

Bill of Exceptions. 

Be it remembered that the above entitled cause duly| came on for 
hearing on the 3rd day of June, A. D. 1920, before Robert B. Hardi¬ 
son, Esq., one of the Judges of the Police Court, whereupon the prose¬ 
cution and the defendants elected to try the case before the said 
Judge of the Police Court sitting without a jury, and united in 
offering in evidence to maintain the issues on their behalf joined, 
respectively, the following stipulation: 

5 In the Police Court of the District of Columbia. 

I 

I 

Information. Xo. 591,925. 

! 

District of Columbia 
vs. 

James M. Parker. i 

It is hereby stipulated that the above entitled cause] shall be sub¬ 
mitted to the Court on the questions of law arising under the follow¬ 
ing agreed statement of facts: 

The defendant is a chauffeur employed and his salary paid by the 
Auto Livery Company, a body corporate, and is charged in the first 
count with stopping a public vehicle, and in the second count with 
stopping a vehicle not designated as a public vehicle, namely, an 
automobile, belonging to that Company, in front of thp Washington 
Hotel for the space of twenty minutes, on the loth day of August, 
1919, in violation of Section 12 of the Act of Congress of July 11, 
1919, which provides: “That the loitering of public cabs and hacks 
or vehicles of all descriptions around or in front of the hotels, 
theatres, or public buildings in the District of Columbia, either by 
stopping, except to take on or discharge a passenger, or! unnecessarily 
slow driving, is hereby prohibited, and any driver of any such Citb or 
hack who willfully causes the same to loiter cither bv stopping or 
slow driving as aforesaid shall be deemed guilty of a misdemeanor and 
punished in the police court of the District of Columbia by a fine of 
not less than $10 or more than $40 for such offense. The Commis¬ 
sioners of the District of Columbia are hereby authorized and em¬ 
powered to make any regulation that may be neeessarv in fur- 

6 therance of the purpose of this Section and are hereby given 
authority to revoke the license of the driver iof any public 

hack or cab who is convicted of a violation of this Section.” 
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The defendant admits that a taxicab of which he was chauffeur 
stood on Fifteenth Street, in front of the Washington Hotel, that is, 
alongside of the east curb line and about forty feet south of the west 
entrance to the aforesaid Hotel, on the date and for the period above 
mentioned. 

That he did not discharge a passenger upon arrival at the point in 
question, and while standing there had no definite or ascertained 
prospective passenger in view, but was standing at said location under 
orders from and authority of the owners of said Hotel for the ae- 
commodation of any guests of said Hotel who might apply to the 
Manager or taxicab clerk of said Hotel for cab service in accordance 
with the contract as hereinafter set forth. 

The Auto Livery Company, by a contract bearing date the 5th day 
of January, 1918, to continue in force for five years from that date, 
between itself and the National Capital Hotel Corporation, operating 
the Hotel Washington, leased and hired to the said Hotel Corporation 
for a stipulated and agreed consideration ten or more taxicabs, with 
chauffeurs to operate the same, for the exclusive use of the guests of 
the Hotel, the said vehicles and chauffeurs to be under the control of 


the lessee and to occupy such of the streets on which the Hotel has 
entrances as should be designated by the lessee, subject to the street 
and traffic regulations of the District of Columbia, the lessee to pro¬ 
vide an office in its Hotel suitable for transacting the business of 
letting the said taxicabs, with the operators thereof, to its 
7 guests, exclusively, to maintain and keep the machines in 
good repair and fully equipped, and when not in use to store 
and keep the same at its expense, all questions of fares to be adjusted 
by the manager or assistant manager of the said Hotel. The taxicab 
of which the defendant was in charge upon the occasion above stated 
was a taxicab furnished bv the Auto Livery Company to the Hotel 
under the said agreement and was subject to immediate call and use 
of the guests of the Hotel exclusively, pursuant to agreements be¬ 
tween such guests and the manager, assistant manager or taxicab 
clerks of the Hotel. The number of taxicabs to be so furnished the 


Hotel by the Auto Livery 'Company does not exceed reasonable pro¬ 
vision for the demands made bv the guests of the Hotel for such 
accommodation, and the number so parked there rarely exceeds two 
and does not at any time exceed three or four, any of the taxicabs in 
excess of that number being parked elsewhere until required. The 
said Hotel accommodates five hundred guests, is at all times filled to 
its capacity, and during the greater part of the year is compelled to 
turn away many applicants, for want of capacity for their accommo¬ 
dation. 


It is further stipulated that the said Section 12 of the Act of July 
11, 1919, was added by the Senate to the House of Representatives 
Bill No. 4226, making appropriations to provide for the expenses of 
the Government of the District of Columbia for the fiscal year ending 
June 30. 1920, and for other purposes, and that as it left the Senate 
the said amendment contained a second paragraph as follows: 
“Any driving at a rate of less than seven miles an hour is loitering 
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or unnecessarily slow driving within the meaning of this 

8 provision. A third conviction under this provision shall 
work a permanent revocation of the license of the offending 

driver”; and that the said second paragraph of the said Section was 
eliminated in conference, approved by both Houses, oh the follow¬ 
ing recommendations of the House Conference Committee: "Insert 
the section, proposed by the Senate, regulating the driving of public 
cabs and public vehicles, modified so as to eliminate the second para¬ 
graph of the section, describing what constitutes loitering.” 

It is further stipulated that a copy of the said contract of the 5th 
day of January, 1918, between the said National Capital Hotel Cor¬ 
poration and the Auto Livery Company shall be submitted to the in¬ 
spection of the Judge of the Police Court, and shall be in like manner 
submitted to the inspection of any Court to which thejcause may be 
appealed with like effect as if made a part of this agreement. 

The taxicab or vehicle which was in charge of the defendant upon 
the day and at the place in question was not licensed as a public hack 
or other passenger vehicle for hire under the provision^ of Paragraph 
11 of Section 7 of the Act of Congress approved July 1, 1902, entitled, 
“An Act making appropriations to provide for the expenses of the 
Government of the District of Columbia for the fiscal vear ending 
June 30, 1903, and for other purposes," but was licensed under 
Paragraph 13 of said Section 7 of said Act, which sections are as 
follows: 

“Paragraph 11. That proprietors or owners of hacks, coaches, 
omnibuses, carriages, wagons, and other passenger vehicles for hire 
shall pay license taxes as follows: Vehicles drawn by one animal, 
six dollars per annum; auto-vehicles, automobiles, eleetromo- 

9 biles, or other horseless vehicles by whatever nalme called, and 
vehicles drawn by more than one animal, nilne dollars per 

annum. Licenses issued under this section shall date from July first 

i t/ 

in each year. The driver of every licensed passenger! vehicle, while 
transacting business as such driver, shall wear conspicuously upon 
his breast a badge numbered to correspond with the license of his 
vehicle. The badge shall be furnished by the District of Columbia 
and a tax of fiftv cents shall be charged therefor in Addition to the 
amount of the vehicle license. ’ 

“Paragraph 13. That proprietors or owners of Establishments 
where auto-vehicles of any pattern, description, or motor power 
whatsoever are kept for hire or are kept or stored for others, for profit 
or gain, shall pay a license tax of twenty-five dollars per annum for 
ten vehicles or less and two dollars additional for each vehicle in 
addition to ten: Provided, That nothing in this paragraph shall be 
so construed as to exempt the owner of any vehicle using the public 
stands from paying the additional license tax provided in paragraph 
eleven of this section. i 

10 And thereupon, the prosecution and the defendants both 

rested. ' 

And thereupon the defendants moved the Court | to dismiss the 
complaint, and also to acquit and to discharge him, upon the grounds 
following, namely: 
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1. While the Act of Congress in question undertakes to “prohibit” 
the loitering of “public cabs and hacks or vehicles of all descrip¬ 
tions” it imposes no penalty whatever for so doing with respect to 
any vehicle of any description other than a “public cab or hack,” 
providing that the driver of such, and such only.—and not the 
chauffeur or operator of any vehicle—shall be guilty of a misde¬ 
meanor, may be punished in the Police Court by a fine of not less 
than $10 nor more than $40 for each offense, and that “the license 
of the driver of anv such cab or hack who is convicted of violation 
of this section,” may be revoked. 

2. That, under the terms of the statute, itself, in the light of the 
stipulated facts, the automobile was not a public vehicle at the time 
complained of. 

3. That, the automobile, standing and having stood for twenty 
minutes, at the time complained of, in front of the Washington 
Hotel, pursuant to a contract between the Hotel Company and the 
owner of the automobile whereby it was leased to the Hotel Company 
for the purposes of its business, the Act of Congress in question, if 

properly construed, as prohibitory thereof, is unconstitutional, 

11 null and void, not being a valid regulation or exercise of the 
police power but constituting a deprivation or private prop¬ 
erty without just compensation and without due process of law. 

To which motions the prosecution then and there objected, and 
which motions the Court then and there overruled, and to which 
action of the Court the defendant then and there noted an excep¬ 
tion. 

And thereupon, the Court took the case under advisement; and 
thereafter, to wit, on the 3rd day of June, A. D. 1920, the said Judge 
of the Police Court filed an opinion in which he found the defend¬ 
ant guilty of the first count and not guilty of the second count, and 
the said opinion was and is taken and to be taken in lieu of the ver¬ 
dict of a jury in said cause, which said opinion is in the words and 
figures following: 

12 In the Police Court of the District of Columbia. 

District of Columbia 


vs. 


Clarence Rackey, 0. N. Reamy, Sumpter Embry, 

Richard Bell, et al. 


Opinion. 

Friday, May 21, 1920. 

(Hardison, J.:) 

The Court: These prosecutions are under an Act of Congress 
approved July 11, 1919, providing “that the loitering of public cabs 
and hacks or vehicles of all descriptions around or in front of the 
hotels, theaters, or public buildings in the District of Columbia, 
either by stopping, except to take on or discharge a passenger, or 
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unnecessarily slow driving, is hereby prohibited, and ariy driver of 
any such cab or hack who willfully causes the same to loiter, either 
by stopping or slow driving as aforesaid, shall be deemed guilty of 
a misdemeanor and punished in the Police Court of thle District of 
Columbia by a fine of not less than ten dollars nor more than forty 
dollars for such offense.” 

The facts in each case are stipulated. The case may be divided 
into three classes or groups for the purpose of discussirig the legal 
questions. One is the' class of hackers—which for lack of 

13 a better term I will denominate individual hackers—around 
the hotels. There is only one case of that sort, No. 591,047, 

Wade Brevett. The second class includes cases of thje individual 
hackers around the Union Station. The third class includes the 
cabs of the Terminal and Auto Livery Companies at the hotels and 
the Union Station, but there is no question as to any of the cabs of 
the Auto Livery Company at the Union Station. There!is no serious 
question as to the case of the individual hackers at the hotels. I 
have never been able to ascertain what the contentioh is in their 
behalf. The stipulation brings them clearly within the;terms of the 
act. And the defendant is clearly guilty because “hotel” is one of 
the places designated by name in the act and there ishould be a 
sentence of conviction in that case. 

The second class is composed of individual hackers around the 
Union Station. It is contended on their behalf first, that the Union 
Station is not a “public building” such as named in the act. I do 
not think there is anything substantial in that contention. Because 
it is a well known fact that one of the main purposes of the act of 
Congress under consideration was to remedy the condition at the 
Union Station, and it would be attributing an unwarranted inapti¬ 
tude of language to Congress to say in reference to the term which 
it did use that it did not intend it to include the Uhion Station. 
The term “public building” - is sometimes applied to buildings owned 
and used by the public for governmental purposes arid sometimes 
applied to buildings privately owned but to which the public gen¬ 
erally resorts, such as theaters, hotels, depots, etc. The language 
of the act is “hotels, theaters or public buildings.” I tTink the rule 
of noscitur a sociis applies here—that words, like individuals, are 
known by the company they keep—and it is quite clear to 

14 my mind that the L’nion Station is a “public building” as that 
term is used in this act. It is contended further on behalf 


of the individual hackers at the Union Station that j the strip of 
ground around the station is not public property nor a: public high¬ 
way because it never has been dedicated as a public highway to the 
use of the public. Counsel for the defendants rely upop the decision 
of the Supreme Court of the District in certain litigation between 
certain sightseeing auto companies, and they contend that the strip 
not being a highway Congress has no control over it, that the act 
does not apply to it, and that the individual hackers may stand 
their vehicles upon it and not incur the penalties of the act. At 
the outset it may be noted that the language of the Act is not 
that _ they shall not loiter on the “streets” or on “public prop¬ 
erty.” The language of the Act is that they shall not loiter 
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in front of or around public buildings. According to the verbiage 
of the act it is not necessary that the loitering should be on public 
property or a public highway, nor is the power of Congress limited 
to controlling these vehicles while on public property. I am of the 
opinion that the power to control them would extend to them while 
they are publicly used even though they are at the time on private 
property There are some cases to that effect. In the City of St. 
Paul vs. Frank Smith. 27 Minn. 364, the court in upholding an 
providing that no owner or driver of a hack should stop 
wifTSorj vithout his vehicle while waiting for employment at any place 
■"or anystreet or public ground adjacent to a railroad or railway station 
except at a place designated bv a police officer on duty from time to 
trrneat such station or depot said “The fact that the ground about the 
r febuTTo r stations where these ordinances are to be enforced is not the 
,—l ' “ property of the city or public property of any kind, strictly 
¥3“—“- speaking, is not important. The fact that it is commonly used 
by haekmen in their business, for the purposes mentioned in 
t fce ordinances, is sufficient. I am therefore of the opinion that it 
is not necessary for the land around the Station to have been dedi¬ 
cated as a public highway to bring hackers loitering thereupon 
within the penalties of this act. However the case need not be 
based upon that ground as there is a very interesting question here 
as to whether that strip of land around the Union Station has been 
dedicated to public use as a public highway or passway. Judge 
Stafford in the injunction suit mentioned in the stipulations held 
that there has never been a dedication of the land around the station 
as a public highway, and that the right was in the Terminal Company 
to use it and control it to the extent that it might prevent a sight¬ 
seeing auto company from standing its vehicles upon it, and that 
the Terminal Company has the right to farm out that particular 
privilege to the exclusion of all others. In order to hold the indi¬ 
vidual hackers liable for loitering upon this strip of land it is not 
necessary foi this court to run counter to the opinion in that case 
for the law recognizes a dedication of ground for a public highway 
with certain reservations in the dedicator. I have found an old 
case to that effect—St. Mary's vs. Jacobs, 7 Court of Queen’s Bench, 
page 53. I quote from it as follows: 

"The owner who dedicates to public use as a highway a portion of 
his land parts with no other right than a right of passage to the pub¬ 
lic over the land so dedicated, and he may exercise all other rights of 
ownership not inconsistent therewith; and the appropriation made 
and the adoption- by the public of a part of the street to one kind of 
passage, and another part to another does not deprive him of 
16 any rights as owner of the land which are not inconsistent 
with the right of passage by the public.” 

The same principle is declared in Lent vs. Tilyou, 106 New York 
Appellate Division. 194; Gowen vs. Philadelphia Exchange Com¬ 
pany. 5 Watts & Sergant, 141: Poole vs. Huskinson, 11 M. & W., 
page 827. 

Now to say that the strip of ground around the Union Station has 
not been set! apart to the use of the public as a thoroughfare 
or passway is to contradict a plain and obvious fact. The 
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Terminal Company was created for the business that it is now 
engaged in. It was given certain corporate powers and has certain 
corporate functions and these are the justification for its corporate 
existence. Without performing those duties and discharging those 
functions its corporate life could not continue. We cannot conceive 
of a Union Station that people cannot get to and from. The strip of 
land around the station is absolutely essential to the performance of 
the duties for which the Terminal Company was created, and not 
only the discharge of its duties but its life as a corporation depend 
upon this strip of ground around the station being psed by the 
public for access thereto. 

Such use however is not inconsistent with certain rights of the 
Terminal Company. According to my view of the law such strip of 
land may be dedicated to the use of the public for a passway to the 
extent necessary or such a part of it as may be necessary, and at the 
same time the right to use certain parts of it or any of it to such an 
extent as is not inconsistent with the right of the public to pass on it 
and over it, remains in the Terminal Company. The'test of this 
thing is: could the Terminal Company continue its existence there 
and forbid the public to use the strip of ground around it? So I 
think for these reasons the drivers of these individual cabs, if 
17 guilty of loitering upon this ground around the station, incur 
the penalties of the Act. 

There are two cases in this class—Lewis Daniels, No. 591,045, and 
Wade Brevet, No. 591,048. 

We now come to the serious question in the case, and ^hat is: Are 
the cabs of the Terminal Taxicab Company and the Auto Livery 
Company 'public vehicles? 

This is an interesting question, to which I have devoted consider¬ 
able thought. Counsel for the defense has filed a brief in support of 
his contention that such vehicles are not public vehicles as that term 
is used in the Act. It has been of a good deal of assistance to me in 
trying to work out a solution of the question. 

He relies upon a decision of the District Court of Appeals in the 
case of Willard Hotel Compahy v. The District of Columbia, 23 
Appeals, D. C., 271. and the case of Donovan v. Pennsylvania Com¬ 
pany, 1$9 U. S'., 280. 

I read from the opinion in the Willard Hotel case: 

“It. was charged in the same court that the plaintiff in £rror, being 
the driver of a certain hotel vehicle, presumably ffie same vehicle 
that is mentioned in the information in the preceding ca^e, unneces¬ 
sarily obstructed the free passage of 14th street, Northwest, appar¬ 
ently in the neighborhood of the New Willard Hotel and in front 
thereof, and hindered and delayed the passage of other Vehicles, in 
violation of the Police Regulations of the District.” 

The Police Regulation under which that prosecution was had was 
directed against the obstructing of the free use of the streets and was 
quite different from this Act of Congress. The defense there was 
practically what it is here. They relied upon a contract between the 
Taxicab Company and the Hotel Company, and the Court, in a 
logical opinion, held that under the law as it then stood, and under 
2—3407a 
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the common law.'the Hotel Company had a right to contract with the 
Taxicab Company to stand in front of the hotel and serve its guests. 

The Court in that opinion used language which I think is 

18 pertinent to the question here, and I quote it as follows: 

Holding, as we do. that the owner of adjacent property, be 
he private individual, merchant, hotel keeper, or what not, is entitled 
to privileges and immunities in the public highway in front of his 
premises to somewhat greater extent than the general public or any 
other person, we must, however, reiterate the caution that such ad¬ 
jacent owner s use of the highway is necessarily subject to reasonable 
regulation thereof by the public authorities, and we are not to be 
understood by anything that has here been said as holding that his 
rights are beyond such regulation. What we mean to hold in the 
present case is that, subject to all reasonable regulation by the public 
authorities to prevent the use from becoming excessive, the hotel 
company has the right to station and maintain its own carriages on 
the street in front of its own premises for the transaction of its own 
business and the accommodation of its own guests, without violation 
of any existing law or municipal ordinance.' 7 

Of course the principle laid down in that case goes rib further than 
the facts of that case. It is not an authority at all for a case arising 
under a wholly different regulation. That opinion goes on to 
recognize the principle that the police power to regulate traffic exists, 
and it takes note of the fact that those things are within the regu¬ 
latory power of the law-making branch of the Government. That 
the legislature might in the exercise of the -police power act upon 
that situation and change it is bevond controversv. So that case is 

* V «/ 

not conclusive of the question here. 

In the ease of Donovan v. Pennsylvania Company, 199 U. S., 280, 
the situation was practically, in so far as the principle of the case 
goes, what it is in the case at liar. There the Supreme Court decided 
that the Terminal Station in Chicago had a right under its charter 
to contract with a certain taxicab company in the same manner 

19 that the Washington Terminal Company has contracted with 
the Terminal Taxicab Company. In that case the Court held 

that owing to the situation existing around a station in a large city 
like Chicago, taking into consideration the great number of passen¬ 
gers that pass through the station, that while the station owed certain 
service to the public, still its property was privately owned and the 
owners had a right to use il so as to get income out of it in any man¬ 
ner not inconsistent with the duty the company owed to the public. 

In that ease there was no statute or ordinance of the State of 


Illinois or the city of Chicago limiting the right of the station com¬ 
pany to contract with the taxicab company, and of course we must 
read into the'opinion in that case a recognition of the scope of the 
police power, and that it might he extended to change a situation 
existing there. There is nothing in that opinion to the effect that if 
the law-making branch of the Government had seen fit, in the exer¬ 
cise of the police power, to have established a rule different than the 
one created by agreement between the station company and the taxi¬ 
cab company, it might not have done so. 
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This leaves the question here uncontrolled by the decisions. The 
question here has never been decided and so eve have tb reason it out 
on principle as best we may. 

It is contended here by the Government, or rather itiwas advanced 
at the argument, though never seriously insisted upon, that the 
language of the Act under consideration is broad enough to prohibit 
any vehicle, whether it be a public or private vehicle, loitering around 
a public building. But I think there is no substance in that 

20 contention. The Act clearly does not apply to any except 
public vehicles, and the question here is whether the cabs 

owned by these automobile companies are public vehicles. Counsel 
for the defendants in his brief goes on to cite certain existing provis¬ 
ions of law applicable to what he terms public taxicabjs, and certain 
other provisions applicable to the cabs of the automobile companies, 
and argues from that- that Congress has made a distinction in certain 
material respects, that is, to put the cabs, the property of the auto¬ 
mobile companies, under the control of the Utilities Commission, 
and, as the privately owned taxicabs were not placed under the con¬ 
trol of the Utilities Commission, therefore the two classes were differ¬ 
entiated for all purposes. However, 1 think the conclusion is un¬ 
warranted. for the two classes of taxicabs rnav be differentiated for 

~ v . . i 

purposes of taxation, or for purposes of classification in jother respects, 
and vet that does not settle our trouble at all. and we have to go back 
at last to the situation existing when the Act under consideration was 
passed. 

The situation sought to be remedied was the congestion of taxicabs 
around the Union Station and the hotels, which resulted in incon¬ 
venience and danger to the public in getting to aiid from those 
places, and the people who had occasion to use the Streets around 
those places. I think it is quite clear that Congress did not aim to 
discriminate in favor of or against any particular dabs of taxicabs, 
or have in mind any particular class of vehicles. Cob gross was not 
interested in any controversy existing between the individual 

21 hackers and the taxicab companies. It is immaterial to the 
average Congressman who voted on it. and likewise to the 

man who drafted the bill, whether the congestion and the consequent 
danger and annovanec were caused bv cabs of the Terminal Com- 
panv or by cabs owned by individual hacker?. The term public 
vehicles, I think, was used because it was a comprehensive term, and 
was intended to apply to all vehicles serving the publ'uf. 

The opinion in the case of the Terminal Taxicab Company v. 
Kutz, etc., 241 U. S., 252, is illuminating. I read from the opinion: 

“This is a suit to restrain the Public rtilities Commission of the 
District of Columbia from exercising jurisdiction over the plaintiff. 
The Commission was created and its powers established by a section 
(Section 8) of an appropriation act. divided into numbered para¬ 
graphs. * * * By Paragraph 2 of the Section i* Every public 

utility is hereby required to obev the lawful orders of the Commis¬ 
sion.* and by paragraph 1 ‘public utility* embraces every common 
carrier, which phrase in turn is declared to include; ‘express com- 
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panies and every corporation * * * controlling or managing any 
agency or agencies for public use for the conveyance of persons or 
property within the District of Columbia for hire.’ Steam railroads, 
some other companies, and the Washington Terminal Company, are 
declared not to be within the words. The main question is whether 
the plaintiff is a common carrier under the definition in the Act.” 

The Supreme Court in that opinion modified and affirmed the 
decision of the Supreme Court cf the District and the Court of Ap¬ 
peals, and held that the Terminal Taxicab Company is a public 
utility. A public utility, of course, is a concern that serves the pub¬ 
lic. That is what the name indicates. Now, the only way that these 
taxicab companies do serve the public at all is in carrying passengers 
• with their vehicles. They have no instrumentalities or agen- 

22 cies for serving the public in any other way, and to say that a 
public service corporation is a public utility and then con¬ 
clude that the onlv instrumentalitv. namely, a taxicab, that it uses 
to serve the public, is not a public vehicle, requires a process of reason¬ 
ing that my mind fails to follow. If this public utility had some 
instrumentalitv or some agency that might make it a public utility 
without taking into consideration its cabs or its vehicles, it might 
afford a basis for the contention that they are not public vehicles; 
but these taxicabs are the only instrumentalities that make the com¬ 
pany a public utility; and how those instrumentalities can make the 
thing a public utility and still not be a public vehicles, when the 
carrying of the public in those vehicles is the sole function of the 
company, I am not able to understand, and I do not think it can be 
demonstrated at all. 

The question here was not expressly decided in that case, because 
it was not necessary for decision; but I think that, considering the 
reasoning in that case, the inference is unavoidable. It was argued 
in that case that because these vehicles served only a limited part 
of the public they were not public vehicles in the sense in which that 
phrase is used in the Act under consideration. But, as was said in 
the opinion in that case, “The public does not mean even-body all 
the time.” Of course there is no public utility that serves all of the 
public, and the Court in that case did say expressly that these 
taxicabs served Such a considerable part of the public that the taxicab 
companies were thereby made public utilities, and subject to 

23 the jurisdiction of the Public Utilities Commission. 

There is one argument advanced in the brief of counsel 
for the taxicab company which I think is worthy of notice: 

“If the Act in question is to be construed as applying to the op¬ 
erations of the public utility taxicab companies of the District of 
Columbia which are under the jurisdiction of the Public Utilities 
Commission, then it is invalid as applying to them because it is not 
passed in accordance with Paragraph 5 of Section 8 of the Act of 
March 4, 1913, known as the Public Utilities Law, which provides, 
‘That whenever any public utility or person shall propose any change 
in any law relating directly or indirectly to the property or opera¬ 
tions of any public utility, the said proposed change shall also at 
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the same time be submitted to the Commission (Public Utilities 
Commission), which may take testimony and give a public hearing 
thereon, and the Commission shall recommend such bills ;as will in 
its judgment protect the interests of the public and su'ch public 
utility, and transmit the same to the proper Committees of the 
Senate and House of Representatives.’ ” j 

And because that was not done in this case it is contended that it 
could not have been the intention of Congress to include these vehicles, 
the property of the public utility company, within the reach of 
this Act. I do not think that that provision of the Public Utilities 
Act was ever intended to apply to legislation of this sbrt. That 
provision applies to the conduct of the business of a public utility 
company, and was never intended to apply to such incidental con¬ 
trol over its agencies or instrumentalities as would be expected to 
fall within the usual exercise of the police power. 

Counsel for the defendant, I take it, would hardly contend that 
should Congress pass a law changing the rate of speed at which 
vehicles may use the streets, that, in order to make it apply to the 
vehicles of the Terminal Taxicab Company, thje aforesaid 

24 provision of the Public Utilities Law should be complied with. 
In principle that would amount to practically what is con¬ 
tended for here. Congress has, since the Public Utilities Law went 
into effect, changed the law here with reference to the speed at 
which vehicles may travel, and the Commissioners of the District 
have made other regulations applicable to all vehicles using the 
streets, and nobody has yet contended that such enactments do not 
apply to the vehicles of the taxicab companies in the same way that 
thev apply to any other vehicle. 

These police regulations that only incidentally affect; the instru¬ 
mentalities of the public utilities companies, whether j enacted by 
Congress or by the Commissioners, may be passed just like other 
police regulations, and it certainly never was contemplated that 
before such instrumentalities of the public utilities companies could 
be affected in the manner that this Act affects them.; that resort 
should be had to the said section of the Public Utilities Act. 

It is permissible to take this cited provision of the Public Utilities 
Act into consideration in construing the present law. but if Congress 
saw fit to disregard such provision bv a later enactment! it could, of 
course, do so. 

It is contended" further that if this regulation is held to apply to 
these companies it will impair the obligation of the contracts which 
they have with the Washington Terminal Company and with the 
hotels. Submitted in these records are copies of contracts or agree¬ 
ments between the taxicab companies on the one hand and the 
hotels and the Washington Terminal Company on the other. 

25 and in each of them there is a recognition of the right and 
power of the legislature to change existing regulations relative 

to such agreements. There is a plain stipulation in <jjach of these 
contracts to that effect. Of course that power would exist whether 
there was a stipulation to that effect or not. but that there is an 
express stipulation in each of these contracts that “this contract is 
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subject to such regulations as the legislature may bring about,” 
estops the companies to complain that any reasonable regulation 
operates to impair such contract. 

Of course it is fundamental and quite well known that the various 
kinds of contracts between municipalities and public utilities com¬ 
panies are ordinarily within the reach of the police power, and leav¬ 
ing out of consideration these stipulations in those various contracts, 
I think that if this law should be held to apply to these taxicabs 
standing in front of the hotels and the Union Station, that it would 
not offend any constitutional provision against the impairment of 
the obligation of the contract. And, in this connection, it may be 
said in passing that there is no express provision in the Federal 
Constitution against the impairment by Congress of the obligation 
of a contract. 

The Court, however, would be loath to give to an Act of Congress 
a construction that would operate to impair the obligation of a con¬ 
tract, and would not do so if the language permitted any other con¬ 
struction, because it is never to be assumed that Congress would 
intend to do that. However, if this Act does prevent taxicabs from 
standing in front of hotels and the Union Station, there is no 
reason why they cannot have the same arrangement with the 

26 hotel companies and the station company that they have 
now. Some private place off the street might be had at which 

the cabs of the company should remain until called by the hotels 
and the station company. 

From these considerations I conclude that the Act does apply to 
and forbids the cabs of the taxicab companies from standing in front 
of and around hotels. 

Now, as to the situation around the Union Station with reference 
to the taxicab companies. As I have endeavored to demonstrate, 
that strip of ground around the station is, in a large part, used as a 
thoroughfare, and so much of it as is used as a thoroughfare has 
been dedicated and set apart to the public for that purpose. And 
even if that be not so the language of Congress forbids the loitering 
of these vehicles in front of or around public buildings, whether 
the loitering be upon public or private ground. And it must be 
remembered that the Washington Terminal Company is a creature 
of Congress. Congress breathed the breath of life into it, and it 
would not have existence except for the Act of Congress. 

In the case of the Brooklyn Eastern District Terminal Company 
v. The United States, 249 U. S., 296, the Supreme Court held the 
terminal company to be a common carrier and subject to the hours 
of service law. 

The terminal company here, being a common carrier and a 
creature of Congress, whether this strip around the station has been 
dedicated to the public as a passwav or not. wo'uld be subject to the 
reasonable control of Congress: to the extent that the rights of 

27 the public be preserved and when the situation existing at the 
Uniort Station is taken into consideration, it is asserted that 

the control here e cruised is not arbitrarv or unreasonable. 

Much has been said in the argument in this case with reference 
to the conflict of interest existing between the public hackers and 
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the cabs of the taxicab companies. That is a matter that the Court 
is not warranted in taking into consideration, nor do I think Con¬ 
gress was interested in that controversy any further than the rights 
of the public were thereby affected. 

Much has been said about the injustice.of preventing the indh 
vidual hackers from getting business, as it is alleged these contracts 
between the taxicab companies and the hotels and the Union Station 
have done. 

The thing of chief concern to Congress doubtless was the interest 
of the public in the use of the station, unhampered and unimpeded 
by the congestion of traffic around it. As conditions exist now if a 
person takes a cab of one of these automobile companies and goes to 
the station he gets a little the best of it, because he is carried next 
to the door entering the waiting room, and does not have to cross 
several tracks and pass between automobiles to get into the station. 
When he comes out of the station and takes a cab of the Terminal 
Taxicab Company he has all the best of it, because he can get aboard 
a cab standing in the first thoroughfare, and does not have to pass 
through a line of cabs and across other thoroughfares^ If an in¬ 
dividual goes to the station in his own vehicle it is very difficult 
for him to get in the first alleyway. So, as a matter of fact, 

28 it dees not work out equally. Equal service is hot afforded 
to the public, and that of itself, I think, would be a sufficient 

warrant for Congress acting in the matter, and Congress did, I think, 
probably take all these things into consideration, and intended the 
rule to apply to the cabs of the taxicab companies as well as to the 
individual hackers while upon ground used by the public as a 
thoroughfare. 

The Donovan case, supra, held that the Terminal Station Com¬ 
pany had a right to contract with certain taxicab companies to the 
exclusion of others, in the absence of any regulation to the con¬ 
trary ; but the fact that the aforesaid situation does exist here, and 
that that part of the public which rides with the Terminal Taxicab 
Company gets the best of the situation, is sufficient warrant, I think, 
for Congress passing this Act, and determining that all should have, 
equal service. 

.My conclusion is that the term “public vehicles’'' used in this Act 
docs extend to the cabs of these taxicab companies, and that it ap¬ 
plies to their cabs standing in front of the hotels and upon all that 
part of the land around the Union Station that is used as a public 
thoroughfare. 

It is contended here by counsel for defendant in these cases that 
the Commissioners of the District have given to the Washington 
Terminal Company what is termed a “garage license”; authorizing 
it to assign to such cabs as it might select a certain space around the 
Lnion Station. This garage license, if such there be, cannot be 
defined by metes and bounds, and seems to be a sort of roving 

29 license, the exact limits of which cannot be definitely ascer¬ 
tained. I doubt if there ever was a warrant or authority in 

law for such license, but even if there was, the Act of Congress could 
change it. and I am of the opinion that all of that space in the 
archway and that part of the space out in front of the station that 
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is used as a public thoroughfare has been dedicated as a public 
highway, and that these cabs have not a right to stand around there 
upcn any oi such space, and rely upon the authority which they 
claim to have been derived from the Commissioners of the District. 
J am of the opinion, however, that so much of that space in front of 
the station as is not used for a public thoroughfare, and is not neces¬ 
sary for the use of the public, is, under the principle laid down in 
the' Donovan case, subject to the regulation and the control of the 
Washington Terminal Company, being its private property, and 
that the Washington Terminal Company has a right to contract 
with taxicab companies relative to the assignment to them of such 
space. That is to say, that such right is not inconsistent with the 
right of passage in the public; and whatever space exists there that 
is not necessary to and is not used by the public as a passway may be 
assigned by the Washington Terminal Company to the taxicab com¬ 
panies; and I doubt very seriously if Congress has the power to 
interfere with such an arrangement. 

SO This conclusion is in harmonv with the case of the District 

t/ 

of Columbia vs. Tickling, 33 Appeals, 371. 

In that case the court held that, though the Washington Terminal 
Company could lawfully assign space on its own ground in front of 
the station as a 1 stand for the cabs of the Terminal Texicab Com¬ 
pany, nevertheless such a stand was a public hack stand within 
the meaning of the personal tax Act of Congress approved July 1, 
1902, and that the cabs occupying such stand were taxable under 
Section 11 of that act, which provided for a tax on all vehicles using 
the public stands. 

In the case of Sumpter Embry the stipulation shows he was stand¬ 
ing, at the time of the offense charged, upon space in front of the 
station which had been set apart to the Terminal Taxicab Company 
as a stand for its cabs, and which was not necessary for and was not 
used by the public as a passway. 

The case against him is dismissed. 

As to the other defendants, judgment will be entered against them, 
and a fine of ten dollars assessed in each case. 

31 And thereupon the defendant filed in said cause motion 

for a new trial and in arrest of judgment, copies of which ap¬ 
pear in the transcript of record of which this bill of exceptions forms 
a part, and the said motions were thereupon argued, submitted to the 
Court and overruled, and to the overruling of each of which said 
motions the defendant then and there noted an exception. 

Be it further remembered that the foregoing comprises all of the 
proceedings had in the above entitled cause and all of the evidence 
introduced therein, from the time of the beginning of the trial thereof 
until the entry of the judgment therein. 

All of the foregoing exceptions were duly and separately taken, at 
the times respectively stated, and were duly noted by the Court on 
its minutes, at the time the same were severally so taken, and the 
exceptions taken and noted during and upon the trial were so taken 
and noted before the submission of the case to the Judge of the Police 
Court for his decision: and the defendant, in connection with and 
at the time of each of the exceptions by him taken to the rulings of 
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the Court in this bill of exceptions set out, gave notice of his inten¬ 
tion to apply for a writ of error; and this bill of exceptions is now 
signed and sealed, at the request of the defendant, this 3d day of 
June, A. D. 1920, nunc pro tunc. 'll 

ROBERT HARDISON, [seal.] 
Judge of the Police Court. 

I 

j 

i 

32 June 3, 1920.—Judgment Guilty. Opinion delivered. 

33 In the Police Court of the District of Columbia. 

Information. No. 591,925. 

District of Columbia 

vs. f 

James M. Parker. 

| 

Motion for New Trial. 

Now comes the defendant and moves the Court to grapt him a new 
trial in the above entitled cause, because he says that: 

1. The finding or verdict of the Court that he is guilty is contrary 
to the law. 

2. The finding or verdict of the Court that he is guilty is contrary 
to the facts. 

3. The finding or verdict of the Court that he is guilty is contrary 
to the evidence. 

4. The finding or verdict of the Court that he is guilty is contrary 
to the weight of the evidence. 

5. While the Act of Congress in question undertakes Ito “prohibit” 

the loitering of “public cabs and hacks or vehicles of all descrip¬ 
tions” it imposes no penalty whatever for so doing with respect to any 
vehicle of any description other than a “public cab or hack,” provid¬ 
ing that the driver of such, and such only—and not th^ chauffeur or 
operator of any vehicle—shall be guilty of a misdemeanor, may be 
punished in the Police Court by a fine of not less than $10 nor more 
than $40 for each offense, and that “the license of the driver of any 
such cab or hack who is convicted of'violation of this Section,” may 
be revoked. HH I j 

6. That, under the terms of the statute, itself, in the light of the 
stipulated facts, the automobile was not a public vehicle at the time 
complained of. 

7. That, the automobile, standing and having stood for but 

34 twenty minutes, at the time complained of, ip front of the 
Washington Hotel, pursuant to a contract between the Hotel 

Company and the owner of the automobile whereby it was leased to 
the Hotel Company for the purposes of its business, the Act of 
Congress in question, if properly construed as prohibitory thereof, is 
unconstitutional, null and void, not being a valid regulation or 

3—3407a 
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exercise of the {police power but constituting a deprivation of private 
property without just compensation and without due process of law ; 

S. V. HAYDEN, 
Attorney for Defendant-. 

35 In the Police Court of the District of Columbia. 

Information. No. 591,925. 

District of Columbia 
vs. 

James M. Parker. 


Motion in Arrest of Judgment. 


Now comes the defendant and moves the Court to arrest the said 
judgment in the above entitled cause, for the reasons following: 

1. While the Act of Congress in question undertakes to “prohibit” 
the loitering of “public cabs and hacks or vehicles of all descriptions” 
it imposes no penalty whatever for so doing with respect to any 
vehicle of any description other than a “public cab or hack,” pro¬ 
viding that the driver of such, and such only,—and not the chauffeur 
or operator of any vehicle—shall be guilty of a misdemeanor, may 
be punished in the Police Court by a fine of not less than $10 nor 
more than $40 for each offense, and that “the license of the driver 
of any such cab or hack who is convicted of violation of this section,” 
mav be revoked. 

2. That, under the terms of the statute, itself, in the light of the 
stipulated facts, the automobile was not a public vehicle at the time 
complained of. 

3. That, the automobile, standing and having stood for but twenty 
minutes, at the time complained of, in front of the Washington 
Hotel, pursuant to a contract between the Hotel Company and the 
owner of the automobile whereby it was leased to the Hotel Com¬ 
pany for the purposes of its business, the Act of Congress in ques¬ 
tion, if properly construed as prohibitory thereof, is unconstitutional, 
null and void, not being a valid regulation or exercise of the police 

power but constituting a deprivation of private property with- 
36 cut just compensation without due process of law. 

S. V. HAYDEN, 
Attorney for Defendant. 


37 


June 3. 1920. 


Judgment guilty. 

Sentence to pay a fine of ten dollars, and, in default, to be com¬ 
mitted to the Washington Asylum and Jail for the term of ten days. 

38 June 3, 1920. 

Recognizance in the sum of $100.00 entered into on a writ of error 
to the Court of Appeals, D. C., upon the condition that in the event 
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of the denial of the application for a writ of error, the defendant will, 
within five days, appear in Police Court and abide by arid perform its 
judgment, and that in the event cf the granting of such writ of error, 
the defendant will appear in the Court of Appeals of the District of 
Columbia and abide by and perform its judgment in the premises. 
Wm. W. Stewart, Surety. 

39 United States of America, ss: 

The President of the United States to the Honorable Robert Hardi¬ 
son, Judge of the Police Court of the District of Columbia, Greet¬ 
ing: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Police Court, before you, 
between District of Columbia, plaintiff, and James M. Parker, de¬ 
fendant (Information No. 591.925). a manifest error hath happened, 
to the great damage of the said Defendant, as by his bomplaint ap¬ 
pears. We being willing that error, if any hath been, should be duly 
corrected, and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be thereiln given, that 
then, under your seal, distinctly and openly, you sehd the record 
and proceedings aforesaid, with all things concerning the same, to 
the Court of Appeals of the District of Columbia, together with this 
writ, so that you have the same in the said Court" of Appeals, at 
Washington, within 15 days from the date hereof, thjat the record 
and proceedings aforesaid being inspected, the said Court of Appeals 
mav cause further to be done therein to correct that ejrror, what of 
right and according to the laws and customs of the United States, 
should be done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the 3rd day of June, in the year of our Lord 
one thousand nine hundred and twenty. 

[Seal of Court of Appeals, District of Columbia.] I 

HENRY W. HODGE% 

Clerk of the Court of Appeals of the 

District of\ Columbia. 

Allowed by 

CHAS. H. ROBB, 

Associate Justice of the Court of Appeals 

of the District of Columbia. \ 

[Endorsed:] Filed Jun- 3, 1920. F. A. Sebring. ; 
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40 In the Police Court of the District of Columbia. 

Information. No. 591,925. 

District of Columbia 


vs. 

James M. Parker. 

Assignment of Errors. 

The defendant and plaintiff in error assigns the following errors 
committed by the Judge of the Police Court, for review by the Court 
of Appeals upon his writ of error in the above entitled cause: 

1. The Court erred in denying the defendant’s motion to dismiss 
the complaint and also to acquit and discharge him, in finding him 
guilty on the first count of the information, in overruling his motion 
for a new trial, in overruling his motion in arrest of judgment, and 
in passing judgment and sentence against him, for the reason that 
while the Act of Congress in question undertakes to “prohibit” the 
loitering of “public cabs and hacks or vehicles of all descriptions” it 
imposes no penalty whatever for so doing with respect to any vehicle 
of any description other than a “public cab or hack,” providing that 
the driver of such, and such only,—and not the chauffeur or opera¬ 
tor of any vehicle—shall be guilty of a misdemeanor, may be pun¬ 
ished in the Police Court bv a fine of not less than $10 nor more 
than $40 for each offense, and that “the license of the driver of any 
such cab or hack who is convicted of violation of this section,” may 
be revoked. 

2. The Court erred in denying the defendant’s motion to dismiss 
the complaint and also to acquit and discharge him, in finding him 
guilty on the first count of the information, in overruling his mo¬ 
tion for a new trial in overruling his motion in arrest of judg- 

41 ment, and in passing judgment and sentence against him, for 
the reason that, under the terms of the statute, itself, in the 
light of the stipulated facts, the automobile was not a public vehicle 
at the time complained of. 

3. The Court erred in denying the defendant’s motion to dismiss 
the complaint and also to acquit and discharge him, in finding him 
guilty on the first count of the information, in overruling his motion 
for a new trial, in overruling his motion in arrest of judgment, and 
in passing judgment and sentence against him, for the reason that, 
the automobile, standing and having stood for but twenty minutes, 
at the time complained of, in front of the Washington Hotel, pur¬ 
suant to a contract between the Hotel Company and the owner of 
the automobile whereby it was leased to the Hotel Company for the 
purposes of its business, the Act of Congress in question, if properly 
construed as prohibitory thereof, is unconstitutional, null and void, 
net being a valid regulation or exercise of the police power but con- 
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stituting a deprivation of private property without just compensation 
and without due process of law. 

S. V. HAYDEN, 

Attorney for Defendant and Plaintiff in Error. 


42 In the Police Court of the District of Columbia. 

^ 9 

Information. No. 591,925. 

District of Columbia 
vs. 

James M. Parker. 

Designation of Record. 

It is hereby stipulated and agreed by and between the Government 
and the defendant, by their respective attorneys, that {he record on 
appeal in the above entitled cause shall consist of: 

1. The information. 

2. Note of arraignment and plea of not guilty. 

3. Bill of exceptions. 

3a. Finding of Guilty. 

4. Motion for new trial. 

5. Motion in arrest of judgment. 

6. Judgment and sentence. 

7. Note of recognizance. 

8. Writ of error. 

9. Assignments of error. 

10. This designation. 

11. Certificate of Clerk. 

RINGGOLD HtART, 

Ass’t Corporation Counsel. 

S. V. HAYDEN, 

Attorney for Defendant. 

43 In the Police Court of the District of Columbia. 

j 

United States of America, >1 

District of Columbia, ss: 

I, Cam Howard, Deputy Clerk of the Police Court pf the District 
of Columbia, do hereby certify that the foregoing pages, numbered 
from 1 to 43 inclusive, to be true copies of originals in cause No. 
591,925, wherein the District of Columbia is plaintiff and James M 
Parker defendant, as the same remain upon the files 4 n d records of 
said Court. 
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In testimony whereof I hereunto subscribe my name and affix the 
seal of said Court. — the City of Washington, in said District, this 
7th day — June, A. D. 1920. 

[ Seal of Police Court of District of Columbia.] 

CAM HOWARD, 

Deputy Clerk Police Court, Dist. of Columbia. 

• Endorsed on cover: District of Columbia Police Court. No. 
3407. James M. Parker, plaintiff in error, vs. District of Columbia. 
Court of Appeals. District of Columbia. Filed Jun- 11. 1920. Henry 
W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA 


October Term, 1920. 
No. 3407. 


No. 7, Special Calendar. 


JAMES M. PARKER, Plaintiff in Error, 

vs. 

DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASES 

j 

The Washington Hotel Company acquired and 
stationed in front of its hotel in the City of Wash¬ 
ington an automobile-cab exclusively foi: the use 
of its guests. Parker, appellant, the driver of the 
cab, was arrested for loitering in that he had not 
“kept moving,” but was “stopped” on the street. 
Upon conviction of that offense in the Police Court 
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of the District of Columbia, a writ of error was 
allowed, upon which the case is here. 

The prosecution was under Section 12 of the 
Act of July 11, 1919: 

“That the loitering of public cabs and 
hacks or vehicles of all descriptions around 
or in front of hotels, theatres, or public 
buildings in the District of Columbia, 
whether by stopping, except to take on or 
discharge passengers, or unnecessarily slow 
driving, is hereby prohibited, and any 
driver of any such cab or hack who wil¬ 
fully causes the same to loiter either by 
stopping or slow driving as aforesaid shall 
be deemed guilty of a misdemeanor and 
punished in the Police Court of the District 
of Columbia by a fine of not less than $10 
or more than $40 for such offense. The 
Commissioners of the District of Colum¬ 
bia are hereby authorized and empowered 
to inake any regulation that may be neces¬ 
sary in furtherance of the purpose of this 
section and are hereby given authority to 
revoke the license of the driver of any pub¬ 
lic hack or cab who is convicted of a vio¬ 
lation of this section.” 

This statute reaches only “public” cabs; the 
drivers of none but “public” cabs are amenable to 
its penalties; unless the cab at bar was a “public 
cab” the conviction was erroneous. 
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The case having been tried in the Police Court 
upon an agreed “stipulation,” none of the facts of 
the matter are in dispute. 

Whether a vehicle is a “public cab” depends of 
course, upon the use to which it is put, tjhe nature 
of the activities in which it is engaged! 

THE FACTS. 

The “Stipulation” (R. 3) establishes the follow¬ 
ing: At the time of the arrest there existed be¬ 
tween the Washington Hotel and the Auto Liv¬ 
ery Company a written contract to continue for 
five years from and after the fifth of January, 1918, 
whereby the Hotel leased from the Auto Livery 
Company a certain number of taxicabs, with chauf¬ 
feurs to operate the same, for a definite and fixed 
consideration' for the exclusive use of the guests 
of the hotel; the contract provided that the ve¬ 
hicles and chauffeurs should be under the con¬ 
trol of the Hotel, should be stationed in places 
designated by it, upon streets whereon the Hotel 
had entrances; the Hotel to provide an office in 
the Hotel suitable for transacting the business of 
letting the cabs, with the chauffeurs, to its guests 
exclusively; the contract required the Hotel to 
maintain and keep the machines in good repair 
and fully equipped, and when not in use to store 
and keep the same at its expense, and further pro¬ 
vides that all questions of fares should be deter¬ 
mined by the managers of the Hotel. The Stipu- 
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lation further shows that the cab in question was 
one of those which had been delivered to the Hotel 
under the foregoing lease; that it was subject to 
immediate call for use of the guests of the hotel 
exclusively, and that at the time of the arrest the 
cab was standing on the street in front of the hotel 
alongside the nearest curb, and conveniently near 
the hotel entrance, which opened upon that street. 
The Stipulation further shows, that the Hotel ac¬ 
commodates five hundred guests, is at all times 
filled to its capacity and during the greater part 
of the year is compelled to turn away many ap¬ 
plicants for want of capacity for their accommoda¬ 
tion; that the number of cabs furnished to the 
Hotel under the agreement does not exceed rea¬ 
sonable provision for the demands made by its 
guests for such accommodations, and that the 
number parked on the street in front of the Hotel 
rarely exceeds two, and does not at any time ex¬ 
ceed three or four; all cabs in excess of that num¬ 
ber being parked elsewhere until required. 

The foregoing facts are excerpted from the 
Stipulation. (R. 4.) They determine the use to 
which the cab was put, the activities in which it 
was engaged, and therefore whether it was a “pub¬ 
lic cab.” 

They indicate that instead of keeping it for use 
by the “general public,” the Hotel had acquired 
it for the express purpose of denying it to the gen¬ 
eral public by segregating it for guests. 
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ARGUMENT. 

| 

I 

The point at bar may be silhouetted by recog¬ 
nizing some phases of the use of streets and the 
power of government to regulate that dse, which 
the record does not present; for by discriminating 
them, the question which the record does present 
may be segregated and clarified; that is to say: 

1. There is not here any question of the power 

of the sovereign to regulate the use of streets by 
abutting owners. j HHfljfij 

2. There is not here any question of the power 
of the sovereign to regulate traffic on the public 
streets. 

I 

• l 

j 

The only question is' do the words “Public Cabs” 
of the statute, include the private cab of the Hotel. 

If the language of the statute was broad enough 
to include all cabs (whether public oil private) 
then there would be presented the question of 
the constitutional power of Congress to deprive 
an abutting owner of his property-right to use the 
street in front of his premises. The validity of 
such legislation would turn on the follojwing con¬ 
sideration: If a statute undertook to deprive the 
abutting owner of all rights to use the street in 
front of his premises except the right to use it as 
other citizens have the right to do (that is, by 
passing along over it), such a statute would of¬ 
fend both the “Due Process” and the “Private 
Property” clause of the Constitution and that 
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legislation must inevitably fail. 4 Dill. Mun. 
Corp., 4th Ed., Secs. 587b., 656a; Approved in 
Donovan v. Pa. Co., 199 U. S., p. 302. 

If, however, a statute undertook only to regu¬ 
late the manner in which the abutting owner 
should enjoy his right to use the street in front of 
his premises, by the marking out of reasonable 
regulations which left to him the enjoyment of 
such use as reasonably could be enjoyed without 
interfering with the needs and requirements of the 
general public to pass to and fro, such legisla¬ 
tion would have to be sustained, as it amounts to 
no more than the exercise of the police power of 
the sovereign. 

There is no claim that the statute at bar under¬ 
takes to regulate the right of the abutting owner 
to use the street in front of his premises; the 
statute reaches only “public cabs.” 

“HOTELS” AND “PUBLIC SERVICE” ENTER¬ 
PRISES. 

Hotels are not “public servants” in the sense 
that “public service” corporations and “common 
carriers” are public servants; the latter are obliged 
to supply all members of the public quite inde¬ 
pendent of their existing capacity so to do; if that 
capacity is not sufficient for all, they must increase 
it; on the other hand, hotels, when all their ex¬ 
isting accommodations are engaged, are under no 
obligation to entertain newcomers, nor to increase 
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their facilities for so doing. (52 L. R. A., N. S. 
743 note.) 

So long as a hotel keeper has “accommodations” 
available, it is his legal duty to afford them to per¬ 
sons of proper deportment in the order of their 
arrival; his duty, however, is to furnish only “ac¬ 
commodations;” and this means to supply his 
guests with such incidentals and such pnly as are 
comprehended under the general terms “lodging 
and refreshment;” he is under no duty to trans¬ 
port his guests beyond the doors of the hotel; 
under no duty to arrange for guests the conveni¬ 
ence of vehicles for going abroad; under no duty to 
attend to the procuring for guests of theatre or 
railroad tickets. Although the hotel keeper may do 
all this if he will, yet he is under no such legal 
duty, nor is he amenable to any guest should he de¬ 
cline. 

If these considerations are just, the question at 
bar is answered: for if the hotel keeper is under 
no legal duty to supply his guest with a cab, then 
the guest has no right to require a cab of him; 
and if the guest has no right to require a cab, what 
right has the “General Public” to use one which 
the Hotel happens to own or control? Even were 
it to be said that a particular hotel by maintain¬ 
ing a taxicab for the use of its guests thereby in¬ 
vested a guest with the right to use that cab, yet 
even so, what right would the “General Public” 
have to preempt and ride off with a cab which is 
maintained for the express purpose of reserving it 
for guests, and of excluding the general public 
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therefrom? So kept in order that it may be always 
available for the needs of those who have estab¬ 
lished themselves under the roof of the landlord 
to the exclusion of all other persons? For per¬ 
sons who have become his guests only because the 
breadth of his business foresight assures them that 
the various requirements which are essential to 
their individual and personal comfort and habits 
of life are at all time^quite ready for them at his 
establishment? N 

The Hotel at Bar had acquired and was main¬ 
taining the cab as an incident to the integral of 
its business of hotel keeper, as a convenience for 
its patrons. All conveniences for guests are inci¬ 
dents which belong in its business; the cab was no 
more “public” than was the stove in the hotel 
kitchen nor the sheets upon the hotel bed; no mem¬ 
ber of the “public” had any more right to enter 
the cab and require it to drive away than he had 
to invade the hotel kitchen and cook his meals 
upon the hotel stove, or do his laundry in its tub. 

An hotel company, an innkeeper, is under no 
obligation to arrange the convenience of ready 
local transportation for guests; an hotel or inn¬ 
keeper is under no obligation to refresh the eyes 
of his guest with the colors of flowers nor to soothe 
his ears with the strains of music while he takes 
his food; yet such establishments have learned 
that the mass of modern humanity requires the 
stimulation of such gentle refinements when 
abroad, and that those hotels whose business fore¬ 
sight affords them are best patronized. While the 
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hotel keeper is under no legal obligation to supply- 
such entertainment and such comforts; yet there 
has grown up a practical business demand that 
he so do if he would survive and prosper. 

PUBLIC CABS 


What is a “public cab?” A “public cab” is one 
maintained and operated for the business of car¬ 
rying the public generally, as contrasted with cabs 
which are maintained for specific personal pur¬ 
poses from which the “General Public” is intended 
to be excluded. I 

Credit for the following is given to the opinion 
of the Court in Anderson vs. The Fidelity and 
Casualty Company, 127 N. E., 584: 


“With the development in traveling fa¬ 
cilities from the post horse to the chaise, 
the stage coach, and to the modeirn railroad 
train or steamboat, the term ‘common car¬ 
rier’ has been applied to each new develop¬ 
ment catering to the public generally, and 
the strict rules of the old law have been 
relaxed but little, for with the development 
came new dangers of a mechanical sort in¬ 
herent to swiftly moving machines. Palmer 
v. Prest., etc. D. & H. Canal Co., 120 N. Y., 
170; 24 N. E., 302, 17 Am. St. Rep., 629; 
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Corpn., 13 N. Y., 9, 64 Am. Dec. 517. 
* * * 

“Definitions are fundamental. Their 
application to any given state of facts, 
therefore, must be by analogy. Moore on 
Carriers (2d Ed.), p. 19, defines a common 
carrier as: 

“ ‘One, who, by virtue of his business or 
calling undertakes for compensation to 
transport personal property from one place 
to another either by land or water and de¬ 
liver the same for all such as may choose to 
employ him; and every one who undertakes 
to carry and deliver for compensation the 
goods of all persons indifferently, is, as to 
liability, a common carrier.’ 

“A common carrier was defined, in Gis- 
burn v. Hurst, 1 Salk., 249, to be ‘Any man 
undertaking for hire, to carry the goods of 
all persons indifferently,’ and in Dwight v. 
Brewster, 1 Pick. (Mass.), 50,11 Am. Dec., 
133, to be ‘one who undertakes, for hire, 
* * * to transport the goods of such 

as choose to employ him from place to place.’ 

“In Bank of Orange v. Brown, 3 Wend., 
(N. Y.), 161, Chief Justice Savage said: 

“ ‘Every person who undertakes to car¬ 
ry, for a compensation, the goods of all per¬ 
sons indifferently, is, as to the liability im¬ 
posed, to be considered a common carrier.’ 

“The distinction between a common car¬ 
rier and a private or special carrier is, that 
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the former holds himself out in common, 
that is, to all persons who chooSe to em¬ 
ploy him, as ready to carry for hire; while 
the latter agrees, in some special case, with 
some private individual, to carry for hire.” 
Story on Contracts, Sec. 752a. 

“The employment of a common carrier is 
a public one, and he assumes a public duty, 
and is bound to receive and carry the goods 
of any one. 

“ ‘On the whole,’ says Prof. Persons, ‘it 
seems to be clear that no one can be con¬ 
sidered as a common carrier, unless he has, 
in some way, held himself out to the public 
as a carrier, in such a manner a^ to render 
him liable in an action if he should refuse 
to carry for any one who wished to employ.’ 
2 Pars, on Cont. (5th Ed.), 166, note; 
Allen v. Sackrider, 37 N. Y., 341, 342. 

“In the early days there was no common 
carrier, except of goods. Common carriers 
of persons as such were unknown until re¬ 
cent times. Travel was unusual, and he 
who traveled did not travel in wagons or 
conveyances furnished by a common car¬ 
rier. Thereafter, the term ‘common car¬ 
rier’ acquired a broader meaning and now 
applies to one who carries passengers as 
well as one who carries goods, either when 
he carries the passenger and his merchan¬ 
dise or baggage or when he carries a trav- 
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eler without his goods. Bretherton v. 
Wood, 3 B. & B., 54; Nolton v. Western 
Railroad Corp., 15 N. Y., 444, 69 Am. Dec., 
623. * * * 

“A common carrier is one who, by virtue 
of his calling, undertakes, for compensa¬ 
tion, to transport persons or property from 
one place to another for all such as may 
choose to employ him, and every one who 
undertakes to carry for compensation the 
goods of all persons indifferently, is, as to 
liability, to be deemed a common carrier.” 
Jackson Architectural Iron Works v. Hurl- 
but, 158 N. Y., 34, at page 38, 52 N. E. 665 
(70 Am. St. Rep., 432); Bank of Orange v. 
Brown, 3 Wend., 158; Schouler on Bail¬ 
ments & Carriers (2d Ed.), 351; Story on 
Bailments, secs. 495, 496; 2 Kent’s Com¬ 
mentaries (4th Ed.), pp. 598, 599; 2 Par¬ 
sons on Contracts, 165,175; Angell on Car¬ 
riers, 870; Allen v. Sackrider, 37 N. Y., 
341; Lough v. Outerbridge, 143 N. Y., 271, 
38 N. E., 292, 25 L. R. A. 674, 42 Am. St. 
Rep., 712. 

“If we omit the words ‘the goods of,’ we 
find a perfect definition of a common car¬ 
rier of persons, and, when the history of 
the change of common carriers from goods 
to persons is traced, we find that reason, 
custom, and common sense support this 
definition.” 
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The cab at bar was acquired and maintained by 
the Hotel expressly for the purpose of withdraw¬ 
ing it from the demands of the general public and 
of excluding the general public from its Use, in or¬ 
der that it might be ready at all times for instant¬ 
ly supplying the requirements of the particular 
individuals who favored it with their patronage. 

If, as is commonly found, a hotel keener main¬ 
tains for the entertainment of guests a dancing 
floor or a music room, can it be that these are “pub¬ 
lic” merely because they are pleasant? Can it be 
that he may not reserve them for the entertainment 
of those whom he is paid to entertain? Or shall 
the general public be sustained in the right to in¬ 
vade and overrun them en masse? If a hotel 
keeper exercises the business acumen of procuring 
a cab and segregating it from public hse so that 
it may be at all times ready for his guests to the 
exclusion of the general public, can it be that the 
very withdrawal of that cab from “public” use 
actually turns it into a “public” conveyance? 

The fact that the Hotel acquired the cab by lease 
from another company instead of buying an auto¬ 
mobile factory and building it first hahd, has no 
bearing upon the case, unless it be to establish by 
indirection, that the very “use” to which the cab 
was limited by the lease prohibited and excluded its 
use as a “Public Cab;” for under the limitations 
of the lease, the lessor could no doubt Readily en¬ 
join the Hotel from using it as a “Public Cab” by 
hiring it to the “general public,” should it under¬ 
take so to do. 
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In McColligan vs. Pennsylvania Railroad Com¬ 
pany, 214 Pacific, 229, 6 L. R. A. N. S., 544, was 
held that the hiring of a hansom cab for the driver 
to use in the business of “hacking,” does not render 
the owner liable for the manner of driving, al¬ 
though the owner’s contract provides for the rates 
to be charged and limits the territory and kind of 
work to be done: thus illustrating how such leases 
segregate the cab to the purposes of lessee. 

In Terminal Taxicab Company vs. Kutz, 241 
United States, 252, the Supreme Court has an¬ 
nounced the distinction between public and private 
cabs contended for by appellant and in terms which 
seem to settle the business at bar; in that case the 
Taxicab Company was engaged in two classes of 
taxicab service; one class of its business was under 
a lease with the owners of the Union Railroad sta¬ 
tion in Washington, whereby the Taxicab Com¬ 
pany had the exclusive right to solicit livery and 
taxicab business from all persons passing to and 
from trains in the Union Station, and whereby it 
agreed to provide a service sufficient to accommo¬ 
date all persons using the station. 

The other class of service consisted in furnishing 
automobiles from its central garage on order, gen¬ 
erally by telephone. In respect to the first class of 
service, the Supreme Court ruled that a taxicab 
“when employed as above stated, being a public 
utility by ancient usage and understanding as well 
as common carriers by the manifest meaning of the 
Act. The plaintiff is an agency for public use for 
the conveyance of persons.” 
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With respect to the second class of the business 
the Supreme Court held it not public service and 
not public business; saying: “Still the bargains 
are individual and however much they may tend 
toward uniformity in price, probably have not 
quite the mechanical fixity of charges that attends 
the use of taxicabs from the station arid hotels. 
There is no contract with a third person to serve 
the public generally. * * * the Court is of 

opinion that this part of the business is riot to be 
regarded as a public utility.” (255-256.) 

The use to which the cab at bar was put is much 
more limited than was the service rendered on 
telephone orders by the Taxicab Company in the 
Kutz case; as the Supreme Court observed (page 
255) it “generally accepts any seemingly solvent 
customer;” while at bar, the Hotel permitted no 
one to use the cab unless the relation of landlord 
and guests already existed between them. 

The question at bar is directly ruled in Willard 
Hotel Company vs. District of Columbia, 23 D. C. 
Appeal, 272, wherein the Court distinguishes be¬ 
tween the private nature of hotel carriages kept by 
a hotel for the use of its guests, and tjie public 
nature of vehicles that use the streets in pursuit 
of the business of conveying any and all persons 
for hire without any reference to ownership of 
adjacent property. | HBuHH 

The syllabus of the case is: Ij Sg aljB 

j 

i 

l 

l 

“1. The right of the proprietor of a ho¬ 
tel to keep his carriages for the use of his 
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guests only in the adjoining street in rea¬ 
sonable number and in a reasonable man¬ 
ner subject to immediate call, when so to 
keep them is a necessity of his business, is, 
like the similar right of a private person, 
shop keeper, etc., incident to the right of ad¬ 
jacent ownership, and as such it must 
necessarily be distinguished from the case 
of the owner of vehicles who uses the streets 
in the pursuit of his business to convey 
any and all persons who may need his serv¬ 
ices for hire without any reference to any 
ownership of adjacent property.” 

In the course of the opinion the Court observed 
(p. 279): 


“* * * we proceed to determine as 

far as we may the real question in contro¬ 
versy. That question, as already stated or 
indicated, is whether the hotel company is 
entitled, without any violation of any act 
of Congress or of any municipal ordinance 
or police regulation of the District of Co¬ 
lumbia, to station its own carriages in front 
of its own hotel to await the convenience of 
its guests for transportation to or from the 
hotel. 

“We do not think this question is one 
very difficult of solution. If the case were 
that of a private person stationing his own 
private carriage in front of his own pri- 
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vate residence for his own convenience or 
for the convenience of his guests in his 
house, we presume that his right so to do 
could not reasonably be controverted. 
Certainly this court would require more 
cogent argument than is now apparent to 
it to deny the legality of such use of the 
public highway as custom and common 
sense have so fully sanctioned. Similarly, 
if a merchant or storekeeper or Warehouse¬ 
man in the course of his business, has oc¬ 
casion to employ vehicles for the transporta¬ 
tion of his goods, to or from his Warehouse 
or place of business, he has the right to a 
reasonable extent to station such vehicles 
in front of his place of business and for 
the time being to exclude all other vehicles 
from the portion of the highway which he 
finds it necessary to occupy in the course 
of his business. The right to the use of 


the highway is not antagonistic to that of 
the public, but is a necessary incident to 
the ownership of the adjacent property. 
And, of course, it must be understood in 
all cases that its exercise is to be to a rea¬ 
sonable extent and in a reasonable man¬ 
ner, and that it is subject to proper regula¬ 
tion by the public authorities. 

“Now, this being undoubtedly the law 
in regard to the use of the streets and pub¬ 
lic highways of a municipality by ordinary 
adjacent owners, by private persons, mer- 
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chants, and business men, is there any dif¬ 
ferent rule to govern when the adjoining 
property is used as a hotel and the adjoin¬ 
ing owner is a hotel keeper? We fail to 
find any difference, and none has been 
pointed out to us. In reason there can be 
no different rule. Of course, there may 
be, and as civilization advances there must 
necessarily be, more or less restriction by 
police regulation of the use of the streets 
of a city for different classes of business; 
and the right of the public authorities to 
make such regulation can not reasonably 
be denied. But there is no question of that 
kind involved here. The business of the 
hotel keeper is not an extraordinary one 
so far as to differentiate his case unduly 
from that of any other owner or occupant 
of property; and he is undoubtedly entitled 
to the use of the adjacent street substan¬ 
tially to the same extent as any other ad¬ 
jacent owner. 

“It is true that the business of a hotel 
keeper is subject to some unusual incidents 
that do not appertain to other classes of 
business; but these incidents are few and 
well defined, and they have no connection 
whatever with the matter of the use of the 
adjoining street in the course of such busi¬ 
ness. With respect to this use the law has 
made no distinction between the hotel 
keeper and any other adjacent owner, and 
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we fail to see wherein any distinction would 
be reasonable or proper. 

“The ancient inn is the parent of the 
modern hotel; but the time has long since 
passed when the sole and simple duty of 
the keeper of either was to provide food 
and a night’s shelter to the weary wayfarer 
on the highway. The demands upon the 
keeper of the modern hotel are vastly 
greater than those upon the ancient inn¬ 
keeper, and the law of progress requires 
that those demands be met as they arise. 
In the great cities especially the hotel has 
become a place where not alone food and 
shelter for the night are temporarily pro¬ 
vided, but greater accommodations are pro¬ 
vided for more permanent sojourn and for 
the transaction of business. Thb hotel has 
practically become a place of residence for 
many, for indefinite periods of time, weeks 
and months, and even years; hnd it has 
likewise become a place where a large 
amount of the business of the world is 

I 

transacted. Shall we deny to those who 
make their residence in hotels, or to the 


hotel keeper for them, the right which every 
other private person enjoys, to have their 
carriages in the adjoining street to await 
their convenience? Shall we deny to the 
man of business who comes there on busi¬ 
ness, or to the hotel keeper for him, the right 
to have his private carriage in waiting to 
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transport him to and from the hotel? 
Guests of hotels are often strangers to the 
municipalities in which the hotels are lo¬ 
cated. Are the hotel keepers to be denied 
the right to provide vehicles for their con¬ 
veyance on which they can rely, or must 
these strangers be remitted to the streets 
to find such vehicles for themselves as best 
they can? Usage and common sense have 
already dictated the answers to these ques¬ 
tions, and it can not be ignored that it has 
become as much the business of the hotel 
keeper to furnish the means of conveyance 
to and from the hotel upon the demand of 
guests as it is to furnish food and shelter. 
Shall they be denied the right to conduct 
this part of their business substantially in 
the same manner in which the merchant 
conducts any analogous business? Shall 
they be denied the right to keep their car¬ 
riages on the adjoining street in reasonable 
number, and in a reasonable manner, sub¬ 
ject to immediate call, when so to keep them 
is a necessity of their business? As we 
have already said, we know of no law that 
so requires. The right, we must reiterate, 
is incident to the right of adjacent owner¬ 
ship, and as such it must necessarily be 
distinguished from the case of the owner 
of vehicles who uses the streets in the pur¬ 
suit of his business to convey any and all 
persons who may need his services for hire, 
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without reference to any ownership of ad¬ 
jacent property.” 

I 

j 

The Willard case establishes that by stationing 
in front of its premises a cab exclusively for its 
own use or that of its guests, a hotel does not there¬ 
by launch that cab into the field of public demand, 
but merges it as a detail of the entity of the 
hotel’s business; it is neither tendered nor available 
except for the private demands of those who are 
patrons of the hotel. 

As has been observed supra, nothing in the 
statute under consideration undertakes in any way 
to affect or to alter the right of abutting owners 
in the streets, as they existed at the time of the 
decision in the Willard case. The only question 
is, whether a hotel can maintain anything to be 
used exclusively by its guests without rendering 
that thing a public utility and as such amenable 
to all the demands of all the public all the time; 
and especially liable to be actually taken away 
from the premises and thereby withdrawn from 
the very purposes for which the hotel maintains it. 

LEGISLATIVE INTENT i 

Legislation is evolved by the necessities of con¬ 
ditions which need correction; and therefore the 
status of the subject matter of legislation at the 
time of enaction is quite important in determining 
the legislative intent; the purpose to be accom- 
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plished by a remedy is measured by the evil which 
the legislation is designed to suppress. 

With respect to “Public Hacking” it has since 
the memory of man runneth not to the contrary, 
been matter of common knowledge that of hack- 
drivers, some were also highwaymen; it has been 
recognized that the unrestrained clamor and jost¬ 
ling of public hackmen around and about public 
places was a great disorder and a public nuisance; 
their loitering along at slow pace in public streets 
impeded public traffic; the stopping and crowding 
of their vehicles against the sidewalks in front of 
public places denied the owner and his patrons 
access to his premises; their simultaneous cata¬ 
pulting from all directions at sight of a prospective 
fare was to the peril of individuals and the terror 
of the public; that this condition was an evil no¬ 
body will gainsay; that it has existed in every 
metropolis nobody can rightly deny; that it is a 
matter of common and general knowledge every 
one must concede. 

On the other hand, has the public generally, or 
has any individual ever regarded it as an evil for 
an Hotel to have in front of its premises a quiet 
vehicle which was necessary for the transaction 
of its business? It must be recognized that the 
patrons of hotels require vehicles to carry them 
to and fro, and that to supply them belongs to the 
Hotel’s legitimate business; the maintaining by 
a Hotel of its own vehicle for guests, conduces to 
(1) Punctuality, (2) Identification of vehicle and 
driver, (3) Safety of the person of the guest, (4) 
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Security of his property from theft or depreda¬ 
tion, (5) Adequate responsibility in case of dam¬ 
age to either, (6) Fixed and reasonable fares. 

On the other hand, to prohibit hotels from main¬ 
taining vehicles for their guests assures (1) Un¬ 
availability, (2) Inconvenient straggling about 
streets in search of one, (3) No identification of 
vehicle or driver, (4) Danger of violence to the 
guest’s person, (5) Depredations against his prop¬ 
erty, (6) No responsibility in case of loss or dam¬ 
age to either, (7) uncertain and unreasonable 
fares. 

Which of these two pictures is tinged by the 
color of evil? Which condition was the statute de¬ 
signed to correct? 

If the conviction at bar is sustained the first will 
be suppressed and the second more br less ad¬ 
vanced. Heretofore the people have felt that 
while their gentle womenfolks sojourned in town 
they were quite safe in traveling about either by 
day or by night because vehicles were furnished 
by their hotels. But who will wish his womenfolks 
to come to town for a day or two if he knows that 
the hotel can not supply them with a trustworthy 
vehicle and driver, and that they must sally forth 
upon the streets in search of one to drive them 
to the evening theatre, or elsewhere, perchance to 
fall into the clutches of some unidentified chario¬ 
teer ready for any villainy? This condition must 
inevitably come to pass if hotels can not maintain 
vehicles for the comfort and safety of their guests. 

Recalling the primal canon for the interpreta- 
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tion of statutes, that the “Legislative Intent” 
is to be ascertained and applied by Courts, 
there appears scant hope to escape the con¬ 
clusion that, to sustain this conviction, the Court 
must arrive at the opinion that Congress both 
intended and undertook to prohibit hotels in 
the National Capital from providing vehicles to 
serve their guests; and intended moreover that 
no guest of a Washington hotel should be able 
to secure a conveyance to go a-riding anywhere, 
for any purpose, unless by day or by night, he 
departed out of and away from the door of his 
abode, and wandering up and down amongst the 
perils and shadows of highways and by-ways which 
were unknown and strange to him, sought the 
equipment of some roving vagabond. If such in¬ 
deed were the “Intent” of Congress, let it by all 
means be made known in a loud voice; for when 
the recently emancipated female has for a season 
enjoyed the novelty of disporting her evening dec¬ 
ollete in the questionable diversion of such noc¬ 
turnal rambles, the details of her various adven¬ 
tures, as well as the further expression of her 
views upon the subject of the superior wisdom 
of man are likely to be entertaining. 

The answer to the question at Bar is obvious. 

That the conviction should be reversed, is 
Respectfully submitted, 

Daniel Thew Wright, 
Samuel V. Hayden, 
Attorneys for Appellant. 
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IN THE 


Court of Appeals, ©(strict of Columbia 

October Term, 1920. 

No. 3407. 

No 7. Special Calendar. 

James M. Parker, Plaintiff in Error, 

vs. 

District of Columbia. 

I 

In Error to the Police Court of the District of 

Columbia. 

BEIEF AMICUS CURIAE FOR THE PLAINTIFF 

IN ERROR. 

Agreeable to the permission of this Honorable Court 
this brief is filed as Amicus Curiae in thej hope that 
some of the authorities cited and reasons given may 
prove helpful in determining whether the Plaintiff in 
Error was properly convicted under the Aict of July 
11, 1919. 

Statement of Facts. 

The case at issue was tried in the Police Court Upon 
an agreed statement of facts, and therefore none of 
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the facts involved are at issue in this tribunal. The 
facts, as stipulated, (R., 3) are as follows: 

At the time of the arrest of Parker, the Plaintiff 
in Error, there existed between the Washington Hotel 
and the Auto Livery Company a written contract to 
continue in force for five years from and after the 
5th day of January, 191S, whereby the Hotel leased 
from the Auto Livery Company a certain number of 
taxicabs, with chauffeurs to operate the same, for a 
definite and fixed consideration for the exclusive use 
of the guests of the Hotel; the contract provided that 
the vehicles and chauffeurs should be under the con¬ 
trol of the Hotel,' should be stationed in places desig¬ 
nated by it, upon the streets whereon the Hotel had 
entrances; the Hotel to provide an office in the Hotel 
suitable for transacting the business of the letting of 
cabs, with chauffeurs, to its guests exclusively; the 
contract required the Hotel to keep the machines in 
good repair and fully equipped, and when not in use 
to store and keep the same at its expense, and fur¬ 
ther provides that all question of fares should be de¬ 
termined by the managers of the Hotel. The stipu¬ 
lation further shows that the cab of which the Plain¬ 
tiff in Error was the chauffeur was one of those that 
had been delivered to the Hotel under the said lease; 
that it was subject to immediate call for the use of the 
guests of the Hotel exclusively, and that at the time 
of the arrest of the Plaintiff in Error the cab was 
standing on the street in front of the Hotel alongside 
the nearest curb, and conveniently near the Hotel en¬ 
trance, which opened upon that street. The agreed 
statement df facts further shows that the Hotel ac¬ 
commodates about five hundred guests, is at all times 
filled to its capacity, and during the greater part of 
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the year is compelled to turn away many applicants 
for want of capacity for their accommodation; that 
the number of cabs furnished to the Hotel tinder the 
agreement does not exceed reasonable provision for 
the demands made by its guests for such accommoda¬ 
tions, and that the number parked on the street in 
front of the Hotel rarely exceeded two, anil did not 
at any time exceed three or four, all cabs |in excess 
of that number being parked elsewhere until required. 

The Plaintiff in Error, Parker, was arfested for 
loitering under Section 12 of the Act of Juljl' 11, 1919, 
and upon conviction of that offense in the Police Court, 
a writ of error was allowed, which brought the case 
before this Court. 


' Tiie Statute Against Loitering. 
The Act of July 11, 1919, is as follows: 


“That the loitering of public cabs and hacks 
or vehicles of all descriptions around dr in front 
of hotels, theatres, or public buildings In the Dis¬ 
trict of Columbia, either by stopping,! except to 
take oii or discharge passengers, or j ununeces- 
sarily slow driving, is hereby prohibited, and any 
driver of any such cab or hack who wilfully causes 
the same to loiter either by stopping or| slow driv¬ 
ing as aforesaid shall be deemed guilty of a mis¬ 
demeanor and punished in the Police Court of the 
District of Columbia by a fine of not less than 
$10.00 or more than $40.00 for such offense. The 
Commissioners of the District of Columbia are 
hereby authorized and empowered to; make any 
regulation that mav be necessary in furtherance 
of the purpose of this section and are hereby 
given authority to revoke the license of any driver 
of any public hack or cab who is convicted of a 
violation of this section.” I 
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The Plaintiff in Error was convicted in the Police 
Court on an information charging him under the stat¬ 
ute with being the driver of a public hack or cab. 

ARGUMENT. 

The sole question at issue in this case is whether or 
not the Plaintiff in Error was in fact the driver of a 
public hack or cab at the time of his arrest. If he was 
not the driver of such a vehicle, then it must follow 
that his conviction in the Police Court under the Act 
of 1919, supra, was unwarranted, as the right of a pro¬ 
prietor of a hotel to keep his carriages for the use of 
his guests only in the adjoining streets in reasonable 
number and in a reasonable manner subject to imme¬ 
diate call, when so to keep them is a necessity of his 
business, is like the similar right of a private person, 
shopkeeper j, etc., incident to the right of adjacent own¬ 
ership, and has been recognized by this court in Wil¬ 
lard Hotel Company vs. District of Columbia, 23 D. C. 
Appeals, 272, wherein this Court clearly distinguished 
such a right from the right of the owner of vehicles 
who uses the streets for the purpose of his business 
to convey any and all persons who may need his ser¬ 
vices for hire without any reference to any ownership' 
of adjacent property. 

The decision of this Court in the Willard Hotel case, 
supra, has been quoted most fully by the attorneys for 
the Plaintiff in Error in their brief, and it is not con¬ 
sidered necessary to refer to same at greater length at 
this time, except to submit that the reasoning of this 
Court in such case would clearly indicate that the 
Court was of the opinion that the dedication of the 
cabs controlled by the Hotel Company to the use of 
its guests exclusively had segregated them from those 
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that made it a business to ply the streets for their 
fares, constituting them the private carriages of the 
Hotel, as contradistinguished from the ordinary pub¬ 
lic hackney coach and its modern successor, the tax¬ 
icab. 

It is thought that the Defendant in Error will de¬ 
pend largely upon the decision of the Supreme Court 
of the United States in the Terminal Taxicab Co., 
Inc., vs. Kutz, Newman, and Brownlow, constituting 
the Public Utilities Commission of the District of 
Columbia, reported in 241 U. S., at page 252, and it 
is submitted that the facts involved in the case at issue 
clearly distinguish it from such case. 

The question at issue in the Kutz case, supra, was, 
broadly stated, whether or not the Terminal Taxicab 
Company was a common carrier within thp meaning 
of the District of Columbia Public Utilities Act of 
1913, and subject to the jurisdiction of the Public Util¬ 
ities Commission, and in deciding the question the Su¬ 
preme Court divided the business of the Taxicab Com¬ 
pany into three general classes. | 

The first, deals with its business conducted under a 
license secured from the Washington Terminal Com¬ 
pany, and as to which class of business vfe have no 
concern at this time. It is proper, however, to invite 
attention to the fact that the Court (p. 254), after 
holding that with respect to this character <pf business 
the Terminal Taxicab Company was a public utility, 
gave as its reason the fact that the Terminal Taxicab 
Company was not the servant of the Washington Ter¬ 
minal Company and did not do business in its name 
or on its behalf, stating “It simply hires special priv¬ 
ileges and a part of the Station for its business.” 

The language of the Supreme Court, as above 
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quoted, clearly indicates that this branch of the busi¬ 
ness of the Terminal Taxicab Company was consid¬ 
ered by the Court to have been done under a license, 
and that the relations subsisting between the Taxicab 
Company and the Washington Terminal Company 
with respect to such business was that of licensor and 
licensee. 

The second general class of business conducted by 
the Terminal Taxicab Company and considered by 
the Supreme Court in the Kutz case, supra, was that 
performed under contracts with hotels, under which it 
agreed to furnish a sufficient number of taxicabs and 
automobiles reasonably to meet the needs of the hotel, 
receiving under such contracts the exclusive right to 
solicit in and about the hotel, but limiting the service 
to the guests of the hotel. The Court held that the 
Terminal Taxicab Company was a common carrier 
within the meaning of the District of Columbia Public 
Utilities Act of 1913 with respect to this class of busi¬ 
ness, and in this connection it is respectfully submitted 
that the facts as stated by the Supreme Court clearly 
show that the Terminal Taxicab Company was oper¬ 
ating under a license to solicit in and about the hotel, 
but that it reserved to itself the absolute ownership 
of the taxicabs and automobiles employed and that 
they were not leased to the hotel. Here again we have 
the relationship of licensee and licensor, which was 
the stated reason, and a most cogent one, inducing 
the Supreme Court to hold that the business of the 
Terminal Taxicab Company of the two classes speci¬ 
fied was of such a nature as to affect so considerable 
a fraction of the public that it is public in the same 
sense that anv other mav be so called. 

m/ •’ 

Referring to the agreed statement of facts in the 
case now at issue, as to which there can be no question, 
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it is submitted that the Auto Livery Company was 
not the owner of the present use of the taxijcab driven 
by the Plaintiff in Error herein, but that thd same was 
one of a number that had been leased to the Wash¬ 
ington Hotel Company, and to all intents and pur¬ 
poses, during the period of said lease, which had sev¬ 
eral years yet to run, the ownership of such cab was 
vested in the Hotel Company, and that the cab itself 
was used exclusively by the Hotel Company for the 
convenience and accommodation of its guests. 

It is submitted that the status of ownership as above 
indicated clearly distinguishes the case at issue 
from the point passed upon by the Supreme Court 
with relation to the second general class bf business 
performed by the Terminal Taxicab Company in the 
Kutz case, supra, even though it is or should be held 
that to hold that the business was that of! a common 

I 

carrier is tantamount to holding that the cabs em¬ 
ployed in such business are public hacks or cabs, which 
is denied, and this phase of the question | will be re¬ 
ferred to somewhat more at length hereinafter. 

The third general class of business conducted by 
the Terminal Taxicabj Company and considered by 
the Supreme Court in the Kutz case, supr t a, was that 
of furnishing automobiles from its central garage on 
orders, stated to have been generally by telephone, 
and as to this character of business the Court held 
(p. 256): j 

“Although I have not been able to ffee my mind 
from doubt the Court is of the opinibn that this 
part of the business is not to be regarded as a 
public utility. It is true that all business, and for 
the matter of that, every life in all its! details, has 
a public aspect, some bearing upon the welfare 
of the community in which it is passed- But how- 



8 


ever it may have been in earlier davs as to the 
common callings, it is assumed in our time that 
an invitation to the public to buy does not neces¬ 
sarily entail an obligation to sell. It is assumed 
that an ordinary shopkeeper may refuse his 
wares arbitrarily to a customer whom he dislikes, 
and although that consideration is not conclusive 
(German Alliance Insurance Co. vs. Kansas, 233, 
U. S. 389, 407), it is assumed that such a calling 
is not public as the word is used. In the absence 
of clear language to the contrary it would be 
assumed that an ordinary livery stable stood on 
the same footing as a common shop, and there 
seems to be no difference between the plaintiff’s 
service from a garage and that of a livery stable.” 

It is submitted that business transacted from an 
office established in the hotel by the then owner of 
the taxicabs and automobiles is identical and on the 
same footing with such business transacted from a 
garage and that therefore there should be no distinc¬ 
tion between the business transacted by the Washing¬ 
ton Hotel Company and that which would be trans¬ 
acted by the owner of a livery stable or of a central 
garage, as to which the Supreme Court has held ex¬ 
plicitly in the Kutz case, supra, at page 256, that “such 
a calling is not public as the word is used.” 

In Yellow Taxicab Co. vs. Gaynor (143 N. Y. Supp., 
279-289), the Court said: 

“The assumption of the plaintiffs that public 
hackmen are in the same class as those engaged 
in private business is without foundation, and is 
contrary to fundamental principles embodied in 
the common law. * * * From time immemorial 
it has been held that the business of a public hack- 
man is affected with a public interest and falls 
within the principle of the common law which 
was long ago asserted by Lord Chief Justice Hale 
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in his treatise, “Be Portibus Maris” (Efarg. Law 
Tracts, 78). The underlying principle there as¬ 
serted was that business of certain kinds sustain 
such a peculiar relation to the public interests that 
there is superinduced upon them the right °f regu¬ 
lation. ’ ’ 

I 

Thus clearly drawing the line between public hack- 

I 

men and private ownership of vehicles for hire. 

In Yellow Taxicab Co. vs. Gaynor, supra, the Court 
stated that “the hackmen who ply the streetb for hire 
are because of that fact engaged in a public employ¬ 
ment which voluntarily and necessarily differentiates 
their position from that of a private liveryman,” cit¬ 
ing Prof. Wyman’s work on “Public Service Corpora¬ 
tions” (Vol. 1, Sec. 107), wherein it is stated that “the 
hackmen who ply the streets for hire have always been 
regarded as in the service of the public. ’ ’ 

The modern taxicab or other class of motj)r vehicle 
is the successor of the ancient hackney cpach, and 
under the rule laid down in the Yellow Taxjicab case, 
supra, the line of demarcation between a public hack 
or cab, the successor of the ancient public hackney 
coach, and the common business of a liveryman who 
keeps vehicles for hire lies in the fact that the former 
plys the public streets and thoroughfares in search 
of its business, while the latter conducts all its busi¬ 
ness and closes all its contracts for hire at an office 
established either in the livery stable or at sbme other 
convenient place. The reason for the rule probably 
grew out of the fact that a fixed place of business lent 
a responsibility to the liveryman that could not be 
claimed by the roving public hackman. 

Fundamentally there is a broad distinction asserted 
at common law between those engaged in Conducting 
a private (carriage) business for hire and those the 
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nature of whose business subjects their occupation to 
public regulation. (See Yellow Taxicab Co. vs. Gay- 
nor, supra, at p. 302.) 

The agreed statement of facts in the case at issue 
most clearlv establishes the fact that the cab driven 
by the Plaintiff in Error was owned under a long term 
lease by the Washington Hotel and that it was em¬ 
ployed solely for the convenience, accommodation, and 
safety of the guests of the Hotel in transporting them 
to and from such Hotel, and that all contracts for the 
hire of such vehicle were individual and were closed 
in the office maintained by the hotel in its building, 
and that the cab in question did not under any circum¬ 
stances ply the public thoroughfares for business and 
that in fact all business offered except that coming 
through the office in the hotel building was refused, 
and it is submitted that the facts clearly place the case 
at issue in the same class with a common shop, as stated 
in the decision of the Supreme Court of the United 
States in the Kutz case, supra, at page 256, and it must 
therefore follow that the hack or cab in question in this 
case was not a “public” hack or cab, and that the con¬ 
viction in the Police Court was unwarranted under the 
Act of July 11, 1919, relied on. 

In the decision of this Court in the Willard Hotel 
case, supra, it was stated that the owners of property 
had the right to park their cabs in reasonable number 
along the curb adjacent to their property, and in this 
connection attention is invited to Dillon on Municipal 
Corporations (5th Ed., Vol. 3, Sec. 1167), wherein the 
rule is stated as follows: 

“Hotel keepers and other property owners may 
make such reasonable use of the streets adjoin¬ 
ing the hotel property as is reasonably necessary 
for the purpose that enabled them to keep car- 
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riages for the use of their guests on callj y y Cited 
and approved in Yellow Taxicab Co. vsi Gaynor, 
supra, at page 296. 

The modern hotel has been gradually developed from 
the ancient inn, and its business is no longeif confined 
to furnishing food and lodging for its guests, but other 
material aids to business, comfort, and conveniences 
must be supplied, including an adequate piublic and 
private telephone and telegraph service, and a private 
carriage service limited to the uses of the guests of 
the hotel. These modern conveniences mu^t be fur¬ 
nished as a part of the usual and ordinary Equipment 
of the hotel, and the carriages employed for this pur¬ 
pose should not in any manner be designated as pub¬ 
lic carriages. The well known unreliability of many ' 
persons engaged in the public hacking business, mak¬ 
ing it dangerous for persons at times to rely on the 
service of such vehicles for their transportation to 
and from the hotel, impelled the modern ifin-keeper 
to add to his regular hotel equipment a responsible 
and reliable carriage service, thus adding to the com¬ 
fort and convenience of its guests, and at the same 
time rendering travel to and from the hotel absolutely 
safe. This has been accomplished in many instances 
by a license granted by the hotel proprietor to some re¬ 
liable carriage owner, engaged either in the public 
hacking business or as an ordinary liveryman, but in 
the case at issue the object sought to be attained, to-wit, 
the safety, convenience, and accommodation of the 
guests of the hotel, was secured by the ownership by 
the hotel of the cab in question in this case under a 

i 

long time lease agreement. 

It is clear from the language of the Act itself that 
it was and is its purpose to prevent loitering by drivers 
of public vehicles. From the agreed facts it is abso- 

, i 
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lutelv certain the Plaintiff in Error was not at the 
place where he was arrested because he was plying his 
business in front of the Hotel Washington. He did 
not solicit fares, nor was he there for the purpose of 
soliciting fares. He was there on business for the Hotel 
Washington and was at the place where it is claimed 
he violated the law because he was directed to be there 
by the management of the hotel. He was the servant 
of the hotell He had nothing to do with arranging for 
the fares. That was done in and by the hotel. As he 
was there by the command of his employer at the very 
time of the arrest it cannot be said that he was loiter¬ 
ing. He had no initiative or choice in the matter. He 
was there the twenty minutes charged in the informa¬ 
tion because he was ordered to be there by those who 

had a right to command his attendance and service. 

* 

* 

CONCLUSION. 

Th conclusion is irresistible that from the very na¬ 
ture of the employment of the Plaintiff in Error that 
he does not come within the purview* of the statute al¬ 
leged to have been violated. The language of the Act, 
and the authorities cited, show that the Congress did 
not intend to make and did not make his act unlawful. 
He did not at the time of the alleged offense belong to 
the class of persons whose regulation was contem¬ 
plated. 

It is therefore respectfully submitted that under the 
agreed statement of facts, the language of the statute, 
and the construction thereof in the light of the author¬ 
ities the judgment of the Police Court was erroneous 
and should be reversed. 

Respectfully submitted, 

James K. Polk, 

Attorney Amicus Curiae for Plaintiff in Error. 
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